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Northwest Tribal Recommendations for addressing  
outstanding IHS Contract Support Cost Issues 

 
The Indian Self-Determination and Education Assistance Act of 1975 (P.L. 93-638, or ISDEAA) authorize Tribes to 
enter into contracts or self-governance compacts to manage federal programs previously administered by the 
Departments of Interior and Health and Human Services.  The achievements of Indian self-determination are 
well documented and have consistently improved service delivery, increased service levels, and strengthened 
Tribal governments and institutions for Indian people.  Every Administration from Nixon, Bush-I and now 
President Obama have embraced this policy and Congress has repeatedly affirmed it through extensive 
strengthening amendments to the Self-Determination Act enacted in 1988 and 1994.   
 
Obtaining full funding for Contract Support Costs (CSC) has long been a top priority of Northwest Tribes.  Earlier 
this year the U.S. Supreme Court, in Salazar v. Ramah Navajo Chapter, affirmed that Tribes contracting and 
compacting under the ISDEAA are entitled to full CSC.  While Congress has been very supportive to provide 
increased funding for CSC that continue to be challenges that fall into two categories: (1) obtaining fair 
compensation for past CSC shortfalls; and (2) ensuring full CSC funding moving forward.   
 
1. Obtain fair compensation for past CSC shortfalls 
  

In the wake of the Ramah decision, both the Bureau of Indian Affairs (BIA) and the Indian Health Service 
(IHS) acknowledge liability for CSC shortfalls in years past.  Discussions with both agencies and the 
Department of Justice (DOJ) have turned to establishing a framework for settling claims for past CSC 
underpayments.  On the BIA side, the vehicle for these discussions has been the Ramah class action.  
Attorneys and financial experts for both sides are attempting to come to an agreement on a settlement 
figure and how to allocate it.  While initial discussions reportedly have been promising, the parties have 
much work to do and settlement is by no means assured.  As this process proceeds, the participation of 
Tribes will be limited by the nature of the class action representation and the confidentiality of the 
settlement negotiations. 

 
On the IHS side, by contrast, there is an opportunity and immediate need for advocacy directed at IHS, DOJ, 
and Congress.  There is no CSC class action against IHS; to recover past shortfalls, Tribal contractors and 
compactors must file individual claims under the ISDEAA and the Contract Disputes Act.  IHS appears willing 
to settle such claims, but in both individual negotiations and a recent "Dear Tribal Leader" letter, IHS has 
suggested a disturbing framework for doing so.   

 
IHS proposes that recovery for past CSC shortfalls should be determined by subtracting the CSC paid in a 
given year from the CSC actually "incurred" in that year.  Faced with CSC funding shortfalls, contractors 
naturally spent less—incurred fewer costs—than they would have with the full funding that the Supreme 
Court has affirmed was their right under ISDEAA.  Thus the "costs incurred" model rewards the Government 
for underpaying Tribes, and penalizes Tribes for fiscal prudence.  Most fundamentally, it confuses what was 
spent with what was owed: full CSC as mandated by the ISDEAA.  IHS (and DOJ) should be urged to abandon 
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the "costs incurred" model and use the annual IHS shortfall reports as a starting point for calculating 
damages in settlement.  Tribal attorneys have developed a model comment letter to IHS that discusses this 
issue thoroughly (see enclosed draft); Self-Governance Tribes and organizations may wish to submit this or a 
similar letter. 

 
In response to Tribal overtures, OGC attorneys involved in CSC litigation have proposed to meet with a 
handful of Tribal attorneys to discuss pending CSC cases.  While this could be an opportunity to begin 
establishing a settlement framework and process, IHS has framed the meeting as a "listening session" in 
which Tribal attorneys will share their views but IHS and DOJ will not respond.  Progress toward resolution of 
these claims and appeals requires an open dialogue, so that each side can better understand the other.   

 
Even if a settlement framework acceptable to both IHS and Tribes can be achieved, this would only 
compensate those Tribes that actually filed individual claims and leave those that did not with nothing.  Self-
Governance Tribes may wish to advocate for a global settlement that compensates all Tribes and Tribal 
organizations that suffered past shortfalls, not just those with the resources and information to file their 
own claims.  IHS has made clear it is not willing to consider such a global settlement, so legislation would 
likely have to be crafted and championed in Congress.  The proposed legislation could address IHS shortfalls 
only, or IHS and BIA (the Ramah class action). 

 
Although the Ramah decision confirmed liability for past CSC shortfalls, the lack of an approved class action 
against IHS and the consequent need to file individual claims has left older claims vulnerable to a statute of 
limitations defense.  Recognizing the inequity of denying Tribes' recovery on a technicality, both the House 
and the Senate have introduced bills that would essentially waive the statute of limitations on certain CSC 
claims.  Both chambers may seek to move the bills, S. 2389 and H.R. 4031, during the lame duck session 
following the election.   
 
 

2. Ensure full CSC funding moving forward 
 
As the Ramah decision affirms, the ISDEAA as currently drafted requires full payment of CSC.  If Congress 
does not appropriate enough to fully pay every Tribal contractor or compactor its full requirement, the 
agency must underpay at least some of them, but those with shortfalls can sue to recover damages from the 
Permanent Judgment Fund.  The U.S. Supreme Court mentioned that Congress could rescue the agencies 
from this "dilemma" by amending the ISDEAA to remove the full-funding requirement.  No such effort has 
materialized yet, but Tribes should be wary of efforts to convince legislators to amend the ISDEAA and 
remove the full-funding requirement under the guise of fiscal prudence.  Self-Governance Tribes should 
remain vigilant and vigorously oppose any such "Ramah fix."  

 
A more positive solution to the chronic CSC funding problem is for the agencies to join with Tribes in 
advocating for appropriations sufficient to fully fund all Tribes and Tribal organizations.  This would avoid 
litigation, retain and create jobs in some of the poorest locations in the country, and make good on 
President Obama's promise that those populations most vulnerable will sacrifice the least.   

 
However, with the "fiscal cliff" looming, and within the general climate of fiscal restraint, obtaining full CSC 
funding will be a challenge.  Based on projections from the most recent data available, the total need in FY 
2013 for IHS contracts and compacts will be about $600 million, and for BIA about $250 million. 

 

To protect individual Tribes' rights to full CSC funding moving forward, funding agreements must contain 

protective CSC provisions.  Tribal attorneys have developed mutually acceptable CSC language with IHS, and 
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an agreement with BIA is close.  Unfortunately, the IHS language has actually slowed down negotiations and 

needs to be revisited.  The problem is that the model provision requires identifying the full CSC requirement, 

as well as the lesser amount that IHS will pay based on its limited appropriation.  It has proven difficult to 

come to an agreement with IHS on the first figure.   

 

In recent negotiations, IHS has brought renewed scrutiny to every funding line item in search of alleged 

duplications or exclusions that would reduce the direct cost base, and thus reduce the amount of CSC 

required.  This effort is misguided and wastes IHS and Tribal resources.  Tribes should be provided the option 

of language which does not require specifying the full CSC requirement, but so far IHS has rejected this 

approach.   

 

At the same time, in negotiations with the Interior Department’s Solicitor's office over common CSC 

language for funding agreements, the parties have agreed to a simple few sentences that do not require a 

calculation of the full CSC requirement.  IHS should be urged to follow suit.  The model comment letter to 

IHS discussed above addresses this issue in more detail.  
 

Conflicts continue to arise with the agencies over which program funds require payment of add-on CSC and 
which do not.  For example, IHS has recently taken the position that Methamphetamine Suicide Prevention 
Initiative (MSPI) and Domestic Violence Prevention Initiative (DVPI) funds included in ISDEAA funding 
agreements receive no associated CSC funding.   
 
Finally, in her recent "Dear Tribal Leader" letter, Dr. Roubideaux states that she wants to update the IHS's 
CSC Policy Manual.  Yet, IHS has not responded to a redline version of the Manual submitted by the Tribal 
members of the IHS CSC Workgroup nearly three months ago that suggested several clarifications and 
updates.  Further, neither IHS nor BIA has scheduled a meeting of its Tribal-Federal CSC Workgroup to 
address revising agency policy or the other issues discussed above.   

 
 
Recommended Strategy & Actions: 
 

1. Immediately in the 113th Congress, the Senate Committee on Indian Affairs should convene an oversight 
hearing on outstanding Contract Support Cost Issues with the BIA and IHS.  The hearing should focus on 
the following three items: (a) what is the IHS policy to resolve the hundreds of outstanding CSC claims 
owed to Tribes; (b) how Tribes that cannot afford legal counsel on CSC issues be fairly treated in settling 
past year’s claims with the IHS; and (c) IHS’ reluctance to be transparent about CSC expenditures and 
other data important for Tribes to document past year’s CSC shortfalls and to make sure that the IHS is 
in compliance with its CSC policy.   
 

2. Obtain fair compensation for past CSC shortfalls in an expedient manner: Implement this objective 
through the following measures: 

 

 Monitor Ramah settlement negotiations. 

 Encourage Tribes and Tribal organizations to submit the model comment letter to IHS (described 
above) that rejects IHS's proposed "costs incurred" limitation on damages for past CSC shortfalls and 
proposes using the IHS shortfall reports as the starting point for settling past claims. 

 Consider drafting a separate letter to IHS Director Roubideaux requesting that she instruct OGC and 
DOJ lawyers to conduct an open dialogue—not a one-sided "listening session"—aimed at providing 
both sides of the CSC litigation with some understanding of the other's positions.  The goal of this 



 4 

NPAIHB Policy Brief is a publication of the Northwest Portland Area Indian Health Board, 2121 S.W. Broadway, Suite 300, 
Portland, OR 97140.  For more information visit www.npaihb.org or contact Jim Roberts, Policy Analyst, at (503) 228-4185 or by 
email jroberts@npaihb.org.   

discussion should be to develop a framework for resolving past CSC claims in a fair and expedient 
manner.  

 Support S. 2389 and H.R. 4031, bills that would waive the statute of limitations as to certain CSC 
claims and give Tribes the opportunity to make their cases on the merits. 

 
3. Ensure full CSC funding moving forward: Implement this objective through the following measures: 
 

 Oppose any legislative "Ramah fix" that would amend the ISDEAA to remove the requirement that 
CSC be funded in full. 

 Continue working to advocate for appropriations sufficient to fully fund CSC on a nation-wide basis.  
This will require about $600 million for IHS, and about $250 million for BIA. 

 Resist IHS's attempts to impose an upper limit on CSC need by insisting on identifying the "full" 
amount in negotiations before the beginning of the contract year.   

 Encourage Tribes and Tribal organizations to submit the model comment letter to IHS (described 
above) that addresses funding agreement language and CSC policy revisions. 

 Both agencies should be urged to make their positions known and seek Tribal input through open 
meetings. 

 Resist agency attempts to unilaterally declare certain programs or services ineligible for contract 
support, such as IHS has tried to do with the MSPI and DVPI. 
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“CONTRACT SUPPORT COSTS” UNDER THE INDIAN SELF-DETERMINATION ACT
 

G Under the Indian Self-Determination Act, Indian
Tribes carry out essential governmental services
such as health care, law enforcement, housing,
education and other programs that the IHS and BIA
would otherwise carry out in Indian country.  

G Every Tribe in 33 States operates one or more
self-determination contracts, from substance
abuse programs to entire hospitals and police
forces. 

G Self-determination contracting has strengthened
tribal institutions, increased local employment, and
reduced the federal bureaucracy.  It is also fully
transparent through independent annual audits. 

G “Contract support costs” (CSCs) for ISDA
contractors cover the independently-audited fixed
overhead costs that an ISDA contractor must incur
to operate an agency activity (i.e., insurance;
annual audits; payroll administration, etc.).

G CSC’s are equivalent to “general and
administrative costs” (G&A) required by
government procurement contractors.  Both costs
are generally set by indirect cost rates that are
issued by the federal government.

G CSC shortfalls cost jobs.  Since contract support
costs are fixed, tribal contractors must cover
shortfalls in CSC payments by reducing funding
intended for services through personnel reductions.

G CSC shortfalls penalize Tribes and their members
for carrying out the Nation’s most successful
initiative to strengthen Indian communities, by
forcing program and personnel reductions. 

G Due to CSC shortfalls, tribally administered IHS
and BIA facilities end up with less funding and
fewer personnel than non-contracted IHS and
BIA facilities providing the same services.

G The United States is liable in money damages
for all CSC underpayments.  In Cherokee Nation
v. Leavitt the Supreme Court held the United States
liable for IHS’s failure to pay full CSCs in 1994-
1997.  In Ramah Navajo v. Salazar, 132 S. Ct.
2181 (2012), the Supreme Court reached the same
conclusion over the BIA’s 1994-2001 CSC
underpayments, and in Arctic Slope v. Sebelius,
No. 2010-1013 (Fed. Cir. Aug. 22. 2012) the

Federal Circuit reached the same conclusion as to
IHS underpayments in 1999 and 2000.

G We project an FY 2013 requirement of $575.8
million, but IHS has requested only $476.4 million,
leaving a projected IHS shortfall of $99.4
million.  The BIA projects a 2013 requirement of
$242 million, but has requested only $228 million
(see May 9, 2012 BIA SF Report released July 13,
2012).  IHS has not released any SF reports
since March 2012, showing FY 2010 data.

G Every dollar in CSC shortfalls leads to reduced
services and positions in tribally operated
programs, and (for IHS contracts) also reduced
collections from Medicare, Medicaid and
private insurance (all of which fund additional
services and positions).  This compounds the
damage suffered by tribal programs.  No similar
impact is visited upon agency operations.  

G All tolled, every $10 million in lost CSC payments
means 243 fewer health care jobs (including jobs
that would be paid with third party collections),
and at least 100 fewer social service jobs.  The FY
2010 IHS increase alone produced 2,820 jobs. 

G CSC appropriations can be obligated to existing
tribal contracts within 10 days of agency
apportionment.  CSCs directly fund jobs; and
those jobs directly enhance services for health
care, education, law enforcement and other
essential governmental services across Indian
country. 

G Unpaid CSCs represent less than 2% of the
combined IHS and BIA appropriations. 

G The deficit should not be reduced by singling out
the tribally-operated portion of the IHS and BIA
system, leaving untouched the agency-operated
portions of those systems.

G The United States should immediately negotiate
a settlement of all CSC underpayments suffered
by all tribal contractors from 1994 to the
present.  The United States should not erect
technical barriers such as statutes of limitation
or claim-presentment requirements.  Congress
should actively facilitate this process.
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